[image: Beschreibung: Beschreibung: GROUP_Logo_00_20050310]

Application Service Providing Contract

[bookmark: _GoBack]SAP Contract-No. >XXXXXXXXXXXX<

between

> company <
> street <

> postal code<	>town<
>country<

– hereinafter the "Client" –

and

Bender GmbH & Co. KG
Londorfer Str. 65

35305 Grünberg
Germany

– hereinafter "Bender" –

§ 1
Object of contract

(1) The object of the contract is the provision of software by Bender for use by the Client via a remote data link as well as associated additional services.

§ 2
Provision of software

(1) Bender grants the Client the right to use the POWERSCOUT® application software in the following scope of performance

☐POWERSCOUT 2
☐POWERSCOUT 5
☐POWERSCOUT 10
☐POWERSCOUT Project					(please mark as appropriate 									with cross)

 (hereinafter the "software") via the internet. Bender undertakes to make the software available to the Client on servers and to maintain this availability. 
(2) The functional scope of the software is stated in the data sheet appended to the contract as Annex 1. 
(3) If access data (user name, password etc.) is required for the use of the software, Bender shall notify the Client thereof on signing of the contract and at the very latest one week after signing of the latter. 
(4) The software contains a help function and video guides. Bender will not provide other user documentation going over and beyond the above. 
(5) Any adaptation of the software to the specific needs of the Client will be the object of a corresponding separate agreement and only against additional payment. 
(6) In accordance with § 3 of this contract, Bender undertakes to constantly maintain and update the software and to maintain the data link. Bender is entitled to modify the software, in particular to adapt it to technological developments. Bender shall notify the Client in writing (letter, fax, email) of significant modifications that change the functionality of the software as a whole with a minimum period of notice of two weeks. 
(7) If required, Bender will provide assistance in the commissioning of individual system components of the Client against payment. 
(8) After signing of the contract, Bender will provide the Client with support services in accordance with § 4 of this contract. 

§ 3
Maintenance of software and data link, updates

(1) The software placed at the Client's disposal as per § 2 para. 1 of this contract shall correspond to the latest version of the said software.
(2) Bender shall notify the Client of any software faults and shall rectify all software faults as soon as it becomes aware of these.
(3) A software fault is considered to be present if the software does not perform the functions specified in the data sheet (Annex 1 of this contract), if it delivers incorrect results, if data processing is spontaneously interrupted or if it otherwise operates in a manner that is not compliant with its intended function so that use of the software is not possible or only possible in restricted form.
(4) If the statutory provisions or standards change or if technical or scientific findings become available that are of not insubstantial importance for the functional efficiency of the software in terms of the purposes for which users typically use the software, then Bender shall implement modifications of the software as soon as it becomes aware of relevant changes. The nature of the software modification (update, upgrade, etc.) is at Bender's discretion. 
(5) Immediately after Bender modifies or supplements the software with new or improved functions or other features, it undertakes to replace the existing software with the modified or supplemented software. The above only applies when the test phase for the modifications and extensions has been concluded and Bender offers the modified or supplemented version on the market. 


§ 4
Support

(1) Bender shall provide the Client with a free customer service (support) for support in technical issues, which can be reached by the Client by email, fax, letter or telephone. Support is solely intended to support the Client in the use of the services which are due to it from Bender under this contract.
(2) Bender will respond to queries from the client about the use of the software without delay, but no later than within one month after receipt of the respective queries by Bender by telephone, e-mail, fax or by simple letter, whereby in case of doubt the same method of communication as used by the Client will be used. 
The telephone service hotline is used solely for answering questions on the use of the software by telephone. It is available to the Client everyday – also on Sunday and public holidays - from 7.00am to 8.00pm CET. 

§ 5
Data hosting and data protection

(1) The Client has the option to store data on the data server established by Bender, which it can access in connection with the use of the software provided. 
(2) Bender will protect the Client's data, in particular by means of precautions against data loss in the event of a computer crash and by preventing unauthorised access by third parties to the Client's data. For this purpose, Bender will create backups and install/update firewalls at reasonable intervals. 
(3) Bender is only obliged to provide storage space for use by the Client. Bender does not assume any safekeeping or custodial duties with respect to the data transmitted and processed by the Client. The Client is responsible for observance of the retention periods stipulated under commercial and tax law. 
(4) In any event, the Client retains sole ownership of the data and can demand the release of individual items of data or all data at any time, especially after termination of the contract, without this resulting in a right of retention or lien for Bender (§ 562 BGB). The data is released through the handover of data carriers or by transmission via a data network. The Client also has no entitlement to receive the software suitable for the use of the data. 
(5) Bender will delete the Client data held by it 90 days after termination of the contractual relationship, unless the Client notifies it within this period that it is requesting the release of the data. Failure to provide such notification will be considered as consent to the deletion of the data. Bender will separately remind the Client of the significance of its actions in this regard at the time the contract is terminated. 
(6) Bender is aware of the applicable data protection regulations - in particular the Federal Data Protection Act (BDSG), the Telemeter Act (TMG) and the Telecommunications Act (TKG). Bender will comply with the statutory data protection provisions as amended. 
(7) If the Client processes personal data within the scope of this contractual relationship, it is responsible for compliance with data protection regulations. Bender will process the data provided by the customer only within the scope of the Client's instructions. If Bender is of the opinion that an instruction from the Client violates statutory data protection regulations, it will immediately notify the Client thereof. Bender offers the Client the encrypted transmission of the data. 
(8) Access data (user names and passwords) used for protected data access by the Client may not be made accessible to unauthorised third parties. Bender employees may only be made aware of the access data or obtain access to data stored by the Client if this is absolutely necessary for the implementation of this contract. 
(9) The Client agrees to the anonymised use of the device data collected by the software by Bender.

§ 6
Data link, notification of defects, use by third parties

(1) The Client undertakes to establish a data link between its assigned workstations and the data transfer point defined by Bender. Bender is entitled to redefine the data transfer point at any time, if this is necessary in order to enable smooth use of the services by the Client. In this case, the Client will establish a connection to the newly defined transfer point. 
(2) In the event of a malfunction of the software, the Client shall notify Bender thereof immediately, stating the circumstances of the occurrence of the malfunction, its effects and possible causes. The Client will, where appropriate, make use of qualified staff to draft this notice. 
(3) The Client is not entitled to make the software available to third parties for use. A third party is any party that uses the services free of charge on behalf of the Client, such as employees of the Client, freelance employees working on a contract basis etc. The Client is expressly not allowed to sub-lease the software to third parties. 
(4) If access data is provided, the Client is obliged to store this securely and to exclude the possibility of use by third parties. 




§ 7
Replication and copyrights

(1) The Client may not copy the software, unless the creation of copies is necessary for the use of the software. Necessary duplication includes the loading of the software into the working memory, but not however the temporary installation or storage of the software on data carriers (hard disks etc.) of the hardware used by the client.
(2) The client may not make any other copies, including, in particular, printouts of the program code. The power of the client to replicate the program code subject to the conditions of § 69 e (1) UrhG remains unaffected.

§ 8
Modifications to the software

(1) The Client may not make any changes to the software. The above does not apply to changes necessary for the removal of errors, provided that Bender is in default with rectification of the error, rejects the error correction or is unable to correct the error.
(2) The decompilation of the software is prohibited. Exceptions to the above are copies of the code or translations of the code form which are indispensable in order to obtain the necessary information to establish the interoperability of an independently created computer program with the software or other computer programs provided that the conditions stated in section 69 e (1) Nos. 1 to 3 of the German Copyright Act (UrhG) are fulfilled.

§ 9
Compensation / payment arrangements

(1) The Client undertakes to pay to Bender an annual flat rate fee of

 EUR X,XXX.00 

plus VAT at the statutory rate of 19%. The flat rate fee covers the services provided by Bender in accordance with §§ 1 to 5 of this contract.
(2) The parties agree an hourly rate of EUR X,XXX.00 plus VAT at the statutory rate of 19% for services in addition to those which Bender is obliged to provide pursuant to §§ 1 to 5 of this contract (e.g. performance of training and seminars, modifications or customisations of the software).
(3) Bender will invoice the Client yearly for the contractually payable fee. The invoice falls due for payment within ten working days.
(4) Bender is entitled to increase the fees for its services offered at its own reasonable discretion (section 315 of the German Civil Code (BGB)) for the first time 12 months after entry into effect of this contract. Bender is entitled to impose further increases in the fee in accordance with section 315 BGB if the last price increase was at least 12 months previously.

§ 10
Term of the contract / termination

(1) The contract shall enter into effect on DD.MM.YYYY for an indefinite term.
(2) The contract can be terminated by either parties by declaration in written form (section 126 b BGB) for the first time at the end of the third contractual year, with a period of notice of 90 days at the end of the contractual year.
(3) This is without prejudice to the right to terminate the contract for good cause. 
(4) Good cause for terminating this contract in particular exists, if: 
a. Bender grossly infringes its obligations under §§ 1 to 5 of this contract;
b. the Client grossly infringes its obligations under §§ 6 to 8 of this contract;
c. the Client does not comply with his obligation to pay the fee pursuant to § 9 of this contract on three consecutive dates;
d. the Client culpably violates the prohibition of § 6 of this contract on enabling an unauthorised third party to use the software; 
e. Insolvency proceedings have been instituted against the assets of a contracting party or the opening of such proceedings has been refused due to the lack of assets corresponding to the costs of the proceedings. 

§ 11
Defects / warranty

(1) With regard to the granting of the possibility of using the software pursuant to § 2 (1) of this contract and of the data hosting pursuant to § 5 of this contract, the warranty provisions of section 535 et seqq. BGB apply. Culpability-independent claims for damages according to section 536a (1) alternative 1 BGB are excluded.
(2) Otherwise, the provisions of service contract law (section 611 et seqq. BGB) apply.
(3) The Client is obliged to have the software and its functioning investigated immediately after the granting of a license by a qualified employee and to give written notice of identified defects (e-mail, letter, fax) with a detailed description of the error. 
(4) If the Client neglects to provide such notification, the software shall be deemed approved, unless a defect is present that was not apparent during the examination.




§ 12
Liability

(1) Bender is liable for the careful and professional performance of its contractual services as well as the freedom of these services from defects. 
(2) Bender shall have unlimited liability for intent and gross negligence, as well as for damages resulting from injury to life, limb or health of persons. 
(3) Bender shall be liable in the event of minor negligence only in the event of a breach of a material contractual obligation, the fulfilment of which allows the proper execution of the contract and on whose fulfilment the contractual partner should normally be able to rely (cardinal obligation). This limitation of liability also applies to the Client's auxiliaries and agents.
(4) Under no circumstances is Bender liable for damages due to operational interruptions or profits forgone.





§ 13
Closing provisions

(1) All amendments or supplements to this contract require the written form to be effective. 
(2) If the contract contains invalid provisions, the validity of the contract as a whole shall be unaffected. The parties are obliged to replace the ineffective clause with an effective one that is closest to the contract objective, taking into account the financial interests of both parties. The same procedure shall be adopted should an omission needing to be filled become apparent in the implementation of the contract. 
(3) This contract is governed exclusively by German law, with the exclusion of the United Nations Convention on Contracts for the International Sale of Goods (CISG). 
(4) The court of jurisdiction for all disputes arising out of or in connection with this contract is Gießen.



For the Client:

______________________________________________________
(name and job title of signatory)


_______________________________		_________________
signature						date




______________________________________________________
(name and job title of signatory)


_______________________________		_________________
signature						date






For Bender:

______________________________________________________
(name and job title of signatory)


_______________________________		_________________
signature						date




______________________________________________________
(name and job title of signatory)


_______________________________		_________________
signature						date
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